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UEAPME position paper on thefirst stage consultation of social partnerson
thereview of Directive 86/613/EEC (application of the principle of equal
treatment between men and women engaged in an activity, including
agriculture, in a self-employed capacity)

Introduction

The European Commission published on 25 Februa®d$ 28 proposal for updating,
modernising and recasting where necessary dire86¥&13/EEC on the application
of the principle of equal treatment between men wancthen engaged in an activity,
including agriculture, in a self-employed activity.

It has to be seen within the context of the Roadfoagquality between women and
men from 2006which aims at improving governance for gender étyua

General comments

First of all UEAPME would like to voice strong caras about the short notice given
for this consultation, as well as on the tight de&dof two weeks for written
comments.

UEAPME clearly recognises the importance of equeatment between men and
women and this particular directive appears tocaffeomen to a very large extént
As part of the Lisbon Strategy the need to imprtheelevel and quality of women’s
participation in the labour market is clearly sugpd by UEAPME. Evidently it is
necessary to particularly encourage female entnepirship in view of the gender gap
in entrepreneurial activities. With women currgnépresenting 60% of graduates in
Europe, UEAPME agrees that this untapped sourcentsepreneurship needs to be
better utilised.

However, it does not mean that there is a neeeview this specific directive.

Specific comments:

UEAPME agrees with the fact that the directive 8QI&EC shows certain
particularities in that it does not impose any legaligations or specific actions on
Member States in its implementation. It is alsgpetal in scope and substance, as
most directives apply only to employees, whereds thrective only concerns
entrepreneurs and assisting spouses.

! http://ec.europa.eu/employment_social/news/20066mm06092_roadmap_en.pdf
2 According to a report by the European Parliameritd97, it is assumed that a minimum of 70% of
assisting spouses are female.




This specificity clearly confirms that any possilcleange of this directive should be
considered very carefully.

UEAPME reply to thevarious options put forward by the EU Commission

» Status quo

- the advantages and disadvantages of maintaining unchanged the current legal
framework at EU level (essentially Directive 86/613/EEC);

1- A complex topic

The directive is very complex as it covers two aliéint groups of persons and two
different types of statutes: the self-employed egrieneurs and co-working spouses.
This involves direct rights and derived rightsAssisting spouses often do not have
their own rights, only indirect entittlements. Tkisould be dealt with in two different
ways.

Furthermore there are problems with the definitednself-employed. They do not
form a homogeneous group and in practice ther@mgrertant variations between and
within Member States

Finally it should also be recognised that self-esgptl and employed people occupy
fundamentally different economic positions notainyterms of the legal protections
they have, the business risks they are exposéeleio,legal obligations, etc...
Therefore UEAPME warns about applying the sametsigh employees and to self-
employed.

2 - Need for a better knowledge of the national situations

Especially for assisting spouses there is a greatgity in Member States with them
very often being co-entrepreneurs or employees.

UEAPME strongly regrets that there is currently owerview on the evolution and

present trends of the situation of co-assistingusps in all 27 Member States,
particularly concerning the new Member States. @hgmore widely a clear lack of
guantitative and qualitative statistics for co-assg spouses and female self-
employed entrepreneurs. The last implementatiepont of the European

Commission on the 1986 directive was in 1994 anlg gives data on 12 Member
States.

3 - Need to respect the subsidiarity principle

Further regulations at EU level are questionabléhadirective covers a wide range
of laws including marital law, company law, tax dmtal laws, as well as different
social protection and social security systems (idiclg diverging compulsory,

national, voluntary and private schemes). Thesevaly considerably in Member
States and fall very often under the strict competeof Member States.

- the impact on small businesses and on the creation of new businesses of maintaining
the existing level of social protection for assisting spouses,

% A previous European Commission Draft Directive28fOctober 1987 (COM (87) 494 final) on
Equal Treatment for Men and Women in statutory @rclipational social security schemes was
withdrawn in 2001. It had aimed at giving Membeait8¢ the option to grant own rights as an
alternative to derived rights to help individualek as assisting spouses.



It is difficult to evaluate the exact correlatioetiwveen social security benefits and
starting-up a business as the situation varies gmidember State’.In some
countries companies often prefer social securitypg¢oa choice, not an obligation.
There clearly needs to be a balance for businesation and flexibility and in
particular not to create overly heavy burdens i@ finst stage on new businesses
which by definition are micro-companies.

Moreover UEAPME considers that this is an aspecer&hDG Enterprise and
Industry should be actively involved in the diséass on fostering the business
environment for female entrepreneurs, but als@ésisting spouses.

- the impact of the current situation on assisting spouses, notably in cases of divorce,
death of the self-employed worker or bankruptcy;

The situation of assisting spouses in the casavoiak, death of the self-employed
worker or bankruptcy varies according to Membetestaln countries such as Austria
where assistant spouses have a clearly definedoge®btatus there appears to be no
negative consequences as they remain coveredms tarsocial security protection.

» Improvement of the protection in case of maternity

- the feasibility, advantages and disadvantages of providing to self employed women a
period of maternity leave (including at least two weeks of compulsory leave);

In some Member States, e.g. Finland self-employechen already have a full right
to maternity leave, but they cannot afford to tdake full length because of the
problems occurring by being absent from the businddis is very much a practical
problem more than a legal one that should be agédesn this case a revision of the
directive would not help.

UEAPME cannot defend the prescription of compulsteggive as it very much
interferes with entrepreneurial choice and independ.

- the feasibility, advantages and disadvantages of ensuring a payment or allowance
equivalent to the allowance received in case of sick leave;

This is an issue that has to be decided on at Mer8tae level, as it is directly
related to the role of the state and in how fgprtwvide support for businesses. There
are some countries where there is financial sugpdtie case of sick leave for self-
employed workers. In other Member States the la®f entrepreneurial choice and
independence prevails, which does not allow fos¢hgpe of measures.

UEAPME considers that there is no “one size fitssalutions” and that it is for the
Member States to decide since it is very much edlab national social protection
systems.

* In the USA relatively low social security provis®for entrepreneurs suggest not to be an obstacle
business creation.



- the feasibility, advantages and disadvantages of ensuring, as an alternative to
payment, a temporary replacement for the self employed women.

Again this needs to be decided at Member Statd.le8eme countries do provide
assistance in the form of a temporary replacemeskav, others do not, but the
decision lies once again with Member States.

* Recognizing the contribution of assisting spouses

- feashility, advantages and disadvantages of recognizing the contribution of
assisting spouses to the family business and ensure them the same level of social
protection as the self employed;

UEAPME completely supports the idea of a full resitign of the assisting spouses
contributions to the family business. This inva@\ve particular as often the case their
greater responsibility and higher economic contrdyu to the family business
compared to “normal” employees.

However this does not necessarily mean the sane¢ dégocial protection as the self
employed. In practice, there are variations witkhliember States regarding assisting
spouses. In Germany for example assisting spousés emnployee status often
already have a higher social protection than tifeeseployed person.

- the feasibility, advantages and disadvantages of extending the previous option to
assisting spouses

In those Member States where assisting spousesamagmployee status they usually
are already covered by sound social security piavss therefore further maternity,
sick leave and temporary replacement arrangemesets$ mot be considered.

* Providing leaveto carefor family membersand pater nity leave

- feasibility, advantages and disadvantages of ensuring leave entitlements in certain
circumstances (need to care for sick or handicapped children, for example), with a
remuneration or a replacement asin option 3.2;

There is a clear cost/benefit argument here thats¢o be considered. By nature
entrepreneurial activities need to remain independend based on individual
decisions.

- feasibility, advantages and disadvantages of ensuring paternity leave for male self-
employed workers.

Whilst fathers should be encouraged to play a greatle in the reconciliation of

professional, private and family life, again thesgtion of payment and replacement
arises for that person being absent from work. rdpméneurial autonomy must
prevail.



* Additional comments

Before taking any decision which will have a finesidmpact on micro-businesses
and self employed people, UEAPME calls for an iptdempact assessment.

Any new possible measures at EU level should natdbemental to economic growth
and job creation.

More widely beneficial conditions for business ¢i@a should be in place and any
remaining obstacles should be removed. In Francexample the majority of women
decide to start-up individual enterprises insteh@tber types of company statutes,
which would entail more favourable conditions néyah the field of social but also
financial protection coverage. Therefore in thaseit is necessary to guarantee that
all personal assets remain untouchable by creaingal independent enterprise
statute adapted to the needs of establishing asese

=  Final comments

UEAPME considersthat thereisno need for reviewing the directive.

Craft and SMEs do not need more complicated anddmsome legislation. It goes
against the European objective of a better legmsiasind an overall simplification of
European texts.

However, Member States should be called upon tarers better implementation of
the Directive and to create more supportive coodgi This could involve offering
special financial incentives for private insuraschemes which can be supported by
fiscal incentives.

For its part the Commission should contribute tttdveinformation and awareness
raising through specific campaigns.

Moreover an exchange of good practices betweervibmber States could be of
great help to national decision-makers in ordetat@ the right measures supporting
the development of self employed activities, theaton of new businesses and to
find the best solution for co-working spouses.

Conclusion

o The principle of subsidiarity needs to be fullypested as the directive covers
a wide range of laws including marital law, compday, tax and fiscal laws,
as well as different social protection laws andyirag social security systems.

0 Member States should be called upon to ensureter lnetplementation of the
Directive and to create more supportive conditions.

0 The Commission should contribute to better infoioratand awareness
raising in this field.

0 An exchange of good practices between Member Statgractical measures
to take with the goal of promoting female entrepraship would be helpful.

o0 Before any amendments are decided upon an in d=stibenefit impact
analysis should be conducted by the European Casionis

o UEAPME don't see the need for a formal review @& thrective as this would
not be able to solve the underlying issues.
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